SECTION IV
PROVINCIAL AUTONOMY

CHAPTER 1

PROVINCIAL GOVERNMENT IN RELATION TO THE
GOVERNMENT OF INDIA

109. It is evident that the responsibility of the Executive would be of very
little consequence if the Provincial Executive instead of being subordinate
to the Provincial Legislature is subordinate to any other body outside the
Province or if the Provincial Legislature instead of being supreme within its
field is made subject to some other authority in the matter of the exercise of
its powers. In other words responsible government must also be autonomous
government. To render Provincial Government autonomous it is necessary
to demarcate clearly the spheres of operation of the Provincial and Central
Governments.

110. Prior to 1919 a Provincial Government was required under Section
45 of the Government of India Act, 1915, to obey the orders of the Governor-
General in Council, and keep him constantly and diligently informed of its
proceedings and of all matters which ought, in its opinion, to be reported to
him, or as to which he requires information, and is under his superintendence,
direction and control in all matters relating to the government of its
province. This meant that the Provincial Governments had no acknowledged
authority of their own in any of the matters which they administered; that
whatever powers they exercised were powers which were delegated to them
by the Central Government in the same way as a principal delegates his
authority to his agent. By the Act of 1919 this relation of the Provincial
to the Central Government was made subject to its provisions and rules
made thereunder. Section 45 (1) (b) of the Act of 1919 provided “for the
devolution of authority in respect of provincial subjects to local governments,
and for the allocation of revenues or other moneys to those governments,”
while Section 45 (3) laid down that “the powers of superintendence,
direction, and control local governments vested in the Governor-General
in Council under this Act shall, in relation to transferred subjects, be
exercised only for such purposes as may be specified in rules made under
this Act, but the Governor-General in Council shall be the sole judge as to
whether the purpose of the exercise of such powers in any particular case
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comes within the purposes so specified.” The Act of 1919 therefore made two
changes : (1) It gave the provinces authority of their own as distinguished from
authority derived as agents of the Government of India. (2) It relieved them
of their former obligation to obey the Government of India in regard to those
subjects which were transferred to the control of the Ministers but retained
its powers of supervision. From this it is clear that there may be a complete
transfer of all the subjects to the control of the Ministers; but transfer will
always be subject to the powers of supervision of the Government of India
involving interference in the freedom of action by the Provincial Government.
The question is whether these powers of supervision are necessary and if so
whether any other form of relationship between the Provincial and Central
Governments can be contemplated in which these powers will be so placed
as not to conflict with the autonomy of the Province.

111. By the Act of 1919 and the Rules made thereunder the Provincial
subjects are marked off from Central subjects. Notwithstanding this the
Provincial Legislature have not been given freedom of action or finality
of action in legislating upon Provincial subjects. The powers of Provincial
Legislature are restricted in two different ways. In certain matters defined in
Section 80A it cannot without the previous sanction of the Governor-General
make or take into consideration any law although it might pertain to a
matter lying within the Provincial field. In certain other matters Provincial
Legislature may pass a law but if the law happens to fall within the purview
of Section 81A and rules made thereunder its action becomes subject to the
veto of the Governor-General. The combined effect of these two restrictions on
Provincial autonomy can be easily understood. The question is whether any
other system of relationship between the Provincial and Central Governments
can be contemplated in which the powers of the Central Government will
not conflict with the autonomy of the Province.

112. The provision regarding supervision by the Central Government
over Provincial Government in the matter of administration of Provincial
subjects and of previous sanction and subsequent veto by the Central
Government of Provincial legislation regarding Provincial subjects is a
feature which is not to be found in the constitution of any other country in
which the functions of government are divided between two body politics,
Central and Provincial, such as Canada, Australia and the United States.
The provisions regarding previous sanction have found their way in the
Indian constitution as a result of two erroneous suppositions. One is that
it is not possible to demarcate functions exclusively. That assumption does
not seem to be well-founded. For in Canada the constitution does divide
the functions into two distinct classes (1) those which exclusively belong
to the Central Government and (2) those which exclusively belong to the
Provincial Government making each government absolutely autonomous in
the sphere which is allotted to it. The second assumption is that in dealing
with those functions which cannot be said to be exclusively Provincial
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the only way open is to make their exercise subject to previous sanction
and subsequent veto by the Central Government. This again seems to me to
be an erroneous assumption. The constitution of Australia and the United
States are examples where the constitutions have not divided the functions
into two clear cut exclusive divisions as is done in Canada. By the scheme
of division of powers and functions adopted by the Australian constitution
there are certain matters over which the Central Government has exclusive
powers. In certain other matters the powers of the Central Government
are concurrent with those of the State Governments. But the matters of
concurrent legislation are divided into two categories (1) in which the power
of the Commonwealth Parliament operates by way of paramount legislation
merely over-riding any exercise by the State of its own powers and (2) in
which the Commonwealth has no paramount power. In the United States
Governmental powers are distinguished into (1) Powers vested in the Central
Government alone, (2) Powers vested in the State Governments alone,
(3) Powers exercisable by either the Central Government or the States,
(4) Powers forbidden to the Central Government and (5) Powers forbidden to
the State Governments. Thus the constitution of Australia and the United
States both recognise that there may be functions which cannot be said
to exclusively belong to either. But neither of them have adopted the plan
of assigning them to one government subject to the previous sanction and
subsequent veto of the other government. I recommend that the scheme of
division of functions and powers like that of Canada should be tried and
failing that the scheme prevalent in Australia or the United States should be
adopted. But in any case the provision of previous sanction and subsequent
veto should be done away with.

113. The provision whereby the Central Government has been invested
with powers of supervision over subjects which have been transferred to
Provincial control is partly due to want of clear cut allocation of subjects
between Central and Provincial and partly to an erroneous view of
the responsibility of the Central Government for the administration of
Provincial subjects. The power of supervision is sought to be justified on
the ground that certain subjects are of importance for Central Government
This reason will not survive a proper allocation of the subjects on the
Canadian, Australian or American lines. The other justification for the
powers of supervision is the view that the Government of India must be
responsible for the peace, order and good Government of India as a whole
and that it may discharge its own responsibilities, it must have the power of
supervision. It seems to me that with the partition of functions there must
follow a partition of responsibilities as well. If these responsibilities are
partitioned and that of the Central Government confined to matters arising
out of matters assigned to it, the necessity for supervision over Provincial
Governments will vanish and I suggest that the clauses in the Government
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of India Act which define the responsibilities of the Central Government
should be amended accordingly.

114. While I am anxious to see that there should be established complete
Provincial autonomy I am opposed to any change which will in any way
weaken the Central Government or which will impair its national character
or obscure its existence in the eye of the people. Holding this view I am
against making the Central Government a league composed of a number
of governments bound together to constitute for certain purposes a single
body. The effect of such an arrangement is obvious. The league will exist
only as an aggregate of governments, and will therefore vanish as soon as
the governments decide to separate themselves from one another. Such a
Central Government will last only as long as the component governments
will desire it to last. The league being a confederacy of governments will
have to deal with and act upon the governments only. With the individual
citizen it will have very little to do. It will have no right to tax the
individual, to adjudicate upon his causes or to make laws for him. Such a
Central Government is bound to be the weakest government possible. My
conception of the position of the Central Government will not permit me
to reconcile myself even to such a form of relationship as is found in the
American constitution in which the Central Government is a commonwealth
as well as a union of commonwealths. It is true that under it the Central
Government acts immediately upon every individual through its courts
and executive officers. But it is equally true that the Central Government
in the United States is a creature of the States. Having been called into
existence by the States it must stand or fall with the States. The States
retain all the powers which they have not expressly surrendered. The Central
Government has no more powers than those that have been conferred
upon it by law. Such a Central Government, howsoever stronger it may be
than a Central Government in a league, will not in my opinion be strong
enough for the needs of India. My view is that the national Government
should be so placed as not to appear to stand by virtue of the Provincial
Governments Indeed its position should be so independent that not only
it should survive even when all Provincial Governments have vanished or
changed into wholly different bodies but it should have the power to carry
on provincial administration when a Provincial Government by rebellion
or otherwise has ceased to function. Consequently on this aspect of the
question I make the following recommendations : (1) That all residuary
powers must be with the Central Government, (2) that there must be a
specific grant of power to the Central Government to coerce a recalcitrant
or a rebellious Province acting in a manner prejudicial to the interests of
the country, (3) that all powers given to the Provincial Government in case
of its non-functioning shall return to the Central Government and (4) that
the election to the Central Legislature shall be direct.



