COMMITTEE TO SCRUTINISE DRAFT CONSTITUTION

*Shri Satyanarayan Sinha : Sir, I beg to move—
“This Assembly resolves that a Committee consisting of—
(1) Shri Alladi Krishnaswami Ayyar,
(2) Shri N. Gopalaswami Ayyangar,
(3) The Honourable Dr. B. R. Ambedkar,
(4) Shri K. M. Munshi,
(5) Saiyid Mohd. Saadulla,
(6) Sir B. L. Mitter,
(7) Shri D. P. Khaitan,

be appointed to scrutinise and to suggest necessary amendment to
the Draft Constitution of India prepared in the Office of the Assembly
on the basis of the decision taken in the Assembly”.

(The motion was adopted—Ed.)

REPORT OF THE CONSTITUENT ASSEMBLY FUNCTIONS
COMMITTEE

TThe Honourable Dr. B. R. Ambedkar (Bombay: General) :
Mr. President, I beg to move that this Assembly do proceed to take
into consideration the Report on the functions of the Constituent
Assembly under the Indian Independence Act, 1947, submitted by the
Committee appointed by the President in pursuance of the decisions
of the Assembly on the 20th August 1947.

Sir, the Report of the Committee has already been circulated to
the Members of the House and, I do not think that, at this stage,
when the Report has been in the hands of the Members at least for
the last two days, I need expatiate at great length upon the work of
this Committee. I think it would be enough if I, in the first instance,
draw attention to the recommendations of the Committee.

Altogether the Committee has made five recommendations. Its first
recommendation is that it is open to the Constituent Assembly to

*Constituent Assembly Debates, (Hereinafter called CAD.) Official Report, Vol. V, dated
29th August 1947, pp. 293-94.

TIbid., pp. 310-12.
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function as Legislature and that it should function as such; (2) that
while functioning as Legislature it should adopt the rules of the
Legislative Assembly as far as possible with necessary amendments ;
(3) the necessary amendments should be made under the orders
of the President of the Constituent Assembly; (4) the work of the
Constituent Assembly as a Constitution-making body and as an
ordinary legislature should be separated and should be conducted
in separate sessions to be held on separate days; (5) the power of
prorogation should vest in the President and not in the Governor-
General as found in the Adaptation of the Government of India Act.
After having made these recommendations, the Committee considered
whether there were any difficulties which would stand in the way of
giving effect to their recommendations and found three which they
had to resolve in order to give effect to their recommendations.

The first was whether one and the same person should preside
over both the bodies, the Constituent Assembly and the Legislature.
This difficulty arose because section 22 of the Government of India
Act, which related to the office of the Speaker, has been dropped
by the Adaptations which have been carried out under the Indian
Independence Act with the result that the President is the one person
who has to preside over both, the Constitution-making body as well
as the Legislature. Ordinarily speaking, this should not create any
difficulty, but in the circumstance where for instance the President
is a Minister of the State, this difficulty may arise. For instance, it
would be an anomalous thing if the President who is a Minister of
State also were to preside over the Constituent Assembly when it
was functioning as a law-making body. Consequently the Committee
thought that either of two courses has to be adopted; either the
President should cease to be a Minister, or, if he continues to be a
Minister, the Assembly should elect another officer to be called the
Speaker or Deputy President whose functions it would be to preside
over the Constituent Assembly when it is in session for the purpose
of making laws.

The second difficulty which the Committee came across was with
regard to the representatives of the States. The House will remember
that the Constituent Assembly, when it will be meeting for the purposes
of law making, would be operating upon the whole field which has been
included in List No. 1 of the Seventh Schedule to the Government of
India Act. The House also will recall that the States at the present
moment have joined the Constituent Assembly on a basis of what is
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called the Instrument of Accession which does not altogether tally
with the subjects included in List No. 1. In fact the subjects included
in the Instrument of Accession fall considerably short of the subjects
included in List No. 1. The question, therefore, that arises is this,
whether a body of people, who are Members of the Constituent
Assembly and who are bound by the Instrument of Accession and have
responsibility for a shorter number of items, should be permitted to
take part in motions and in debates relating to certain other subjects
which were not included in the list contained in the Instrument of
Accession. There were of course two ways of dealing with this matter.
One way of dealing with this matter was to adopt the procedure of
what is called ‘in and out’, that they should sit in the Assembly and
vote when an item which was being debated was common to both
the Instrument of Accession as well as List No. 1, and when an item
was being discussed in the House which did not form part of the
Instrument of Accession, they should not be permitted to participate.
The Committee came to the conclusion that although theoretically
the second course was more logical, from a practical point of view
such a distinction need not be made in the circumstances in which
we stand and, therefore, the Committee made the recommendation
that notwithstanding the subjects contained in List No. 1 and the
Instrument of Accession, the representatives of the Indian States
should continue to take part in all motions that may relate to all
subjects irrespective of the distinction between the two lists.

The third question which the Committee felt they had to deal with
was the position of the Ministers. As the House knows, there are certain
Ministers who are at present not Members of the Constituent Assembly.
They are live in all who fall in that category. The question therefore
arises for consideration whether the Ministers who are members of
the Constituent Assembly should take part in the proceeding of the
Constituent Assembly and also in the Legislature. So far as their
participation in the work of the Legislature is concerned, the position
is safeguarded by reason of the fact that Section 2 sub-clause (2) of the
Government of India Act is retained by the Adaptation and Members
of the House know under the provisions contained in Section 10 sub-
clause (2) a person, notwithstanding the fact that he is not a Member
of the Legislature, may still continue to participate in the work of the
Legislature and be a Minister. Under that, therefore, the Ministers who
are not Members of the Constituent Assembly will be eligible to sit
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in the Constituent Assembly when it functions as a Legislature,
without ceasing to be Ministers of State.

The question that remains is, what is to happen with regard to
their relationship to the Constituent Assembly. At present, as they
are not Members of the Constituent Assembly, they are not entitled
to participate in the work of the Constituent Assembly so far as it
relates to the making of the Constitution. The Committee came to
the conclusion that it was necessary that their guidance should be
available to the Constituent Assembly in the matter of constitution-
making and therefore just as Section 10 sub-clause (2) permits them
to participate in the work of the Legislature, so also the Constituent
Assembly should make a provision which would permit Members of
Government who are not Members of the Constituent Assembly also
to participate in the work of the Constituent Assembly.

Sir, there are two other matters about which the Committee has
made no recommendation and it is necessary that I should refer to
them. The first matter is the question of double membership. As the
House knows there are certain Members of the Constituent Assembly
who are also Members of the Provincial Legislature. So far there is no
anomaly, because the Constituent Assembly is not a Legislature. But
when the Constituent Assembly begins to function as a Legislative
Body, this conflict due to double membership will undoubtedly arise. I
might also draw attention to the provision contained in Section 68 (2)
of the Government of India Act which deals with this matter. Section
68 (2) did not permit a member to hold double membership of two
Legislatures, the Central or Provincial. But this provision has now
been dropped by the adaptation. Consequently, it is permissible for
Members of the Constituent Assembly when they are functioning
as Members of the Legislature also to be Members of another
Legislative Body. The anomaly, of course, purely and from a strictly
constitutional point of view does remain. It is for the Constituent
Assembly to decide whether they will accept the principle embodied
in the omission of Section 68 (2) and permit double membership or
whether notwithstanding the dropping of Section 68 (2) they will take
such suitable action as to prevent double membership.

Second question about which the Committee has made no
recommendation is relating to the administrative organization of the
Assembly. As the administrative organization in the Assembly i1s a
single unified organization, it is under the exclusive control of the



REPORT OF THE CONSTITUENT ASSEMBLY FUNCTIONS COMMITTEE 33

President of the Constituent Assembly. So long as the Constituent
Assembly had only this single and solitary function to perform,
namely, to prepare the constitution, there was no difficulty in this
matter. But when the Constituent Assembly will function in its double
capacity, once as the Constitution-making body and another time as
a law-making body with another person at the head of it, namely,
the Speaker or the Deputy Speaker, questions with regard to the
adjustment of the staff may arise. But the Committee thought that
they were not entitled under the terms of reference to deal with this
matter and therefore did not make any reference to it at all.

Sir I do not think it is necessary for me to take the time of the
House any more than I have done. I think what I have said will
sufficiently remind Members of what the Committee has done and
will enable them to proceed to deal with the report in the best way
they like.

* * * * *

*Mr. President : I think we have had enough discussion on this,
I would now call upon Dr. Ambedkar to reply.

The Honourable Dr. B. R. Ambedkar: Mr. President, the
report made by the Committee obviously has received a mixed
reception. Some members of the House have described it as a messy
document. I do not propose to give any reply to those who have
described the Report in those terms, because personally I think
that the arguments advanced by them do not deserve sufficient
consideration. All that I propose to do in reply is to meet some technical
points which have been raised by my friends Dr. Deshmukh and
Mr. Biswanath Das. Dr. Deshmukh refers to two recommendations
made by the Committee. One was the recommendation relating to
the permission to be granted to the Members representing the States
for taking part in all the deliberations of the Committee. The second
recommendation to which he referred was the recommendation
in respect of the Ministers of the State to whom the Committee
said it might not be desirable to permit to take part also in the
proceedings of the Assembly. Dr. Deshmukh said that all that the
Committee observed was logical or convenient. The Committeee did
not say whether this was constitutional. I am very much surprised
at the question particularly because Dr. Deshmukh happens to be a
lawyer. As a matter of fact he ought to have realised that we have
really no constitution at all. The Constituent Assembly is making a
Constitution, and anything that the Constituent Assembly does would

*CAD, Official Report, Vol. V, 29th August 1947, pp. 327-31.
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be constitutional (Hear, hear). If the Constituent Assembly say
that the State representatives should not take part that would be
perfectly constitutional. If the Constituent Assembly said that they
should, that would also be perfectly constitutional. Therefore that
sort of observation I thought was entirely misplaced. With regard
to the point raised by my friend Mr. Biswanath Das, I also feel a
considerable amount of surprise that he should have thought fit
to make the observations he made. If I remember correctly what
he said, his observations related to two points. He said that the
Committee was dividing the Constituent Assembly into two parts,
that it was an indivisible body, that it was functioning as an integral,
one whole. Well, I do not know whether he is not in a position to
appreciate that the working of a constitution is quite different from
the making of ordinary law. The distinction, it seems to me to put
it in a nutshell, is that the Constituent Assembly is not bound by
the Constitution. But a Legislature is bound by the Constitution.
When the Constituent Assembly functions as a Legislature it would
be bound by the Government of India Act as adapted under the
Independence Act. Anybody would be in a position to raise a point
of order. Anybody would be in a position to say whether a particular
motion is ulira vires or intra vires. But such a question can certainly
not arise when the Constituent Assembly is functioning as a body
framing the Constitution. And I thought that was a sufficiently
substantial distinction to enable us to understand notionally at any
rate that the two functions were different, that the purposes were
different, that the work was different and if we are intending to avoid
confusion, the practical way of doing so would be let the Constituent
Assembly meet in a separate session as distinct from a legislature.
He also raised some grouse against the adaptations. Now, I must
frankly say that no one here is responsible for the adaptations that
have been introduced in the Government of India Act, 1935.

If he refers to section 8 sub-clause (1) of the Indian Independence
Bill, he will realise that under that section the power of adapting the
Government of India Act of 1935 to suit the new status, which the
Constituent Assembly has as a legislature, has been vested entirely in
the Governor-General. I think it is possible that the Governor-General
did take advice from some source in order to decide what adaptations
to introduce. Therefore, at the present moment, nobody is responsible
for it. If the Constituent Assembly is not satisfied with the adaptations
which have been introduced in the Government of India Act, the very
same Section 8 sub-clause (1). states that the Constituent Assembly
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would be perfectly within its competence to change the adaptations and to
introduce any other that it may like. I therefore, submit, Sir, that there is no
substancein the points that have been raised by the crities of the Committee.

One other point to which my friend Mr. Krishnamachari referred. He said
that Mr. Munshi’s resolution omitted to take into account the second part
of the report which dealt with the question that the President was the sole
authority both on the deliberative and administrative side. He questioned why
the resolution which has been framed and submitted to us by Mr. Munshi,
practically accepting all the proposals of the Committee did not contain this
particular provision. I should like to say that if Mr. Krishnamachari reads
the report carefully, he will find that that particular part of the report is
an observation on the part of the Committee and not a recommendation
and therefore, I submit my friend Mr. Munshi was perfectly justified in not
referring to it.

Pandit LakshmiKanta Maitra : Sir, I want to ask Dr. Ambedkar certain
information. First of all I want to know from him...... etc.

An Honourable Member : Is it a speech or a question ?

Mr. President: I would remind Pandit Maitra that he cannot make a
speech. He has put the question and Dr. Ambedkar will answer if he chooses.

An Honourable Member : Even the question is out of order.

Pandit Lakshmi Kanta Maitra : Why is it not permissible ? When the
Honourable member replies to the debate and an Honourable member does
not understand, he is perfectly within his right in asking further questions
to get points cleared up.

Mr. President: You have put the question. Dr. Ambedkar will reply.

The Honourable Dr. B. R. Ambedkar : I shall be brief. The first question
was whether we contemplate any changein the adaptations of the Government
of India Act. My answer is that that is a matter for the House to determine
what adaptations the House wants. But I want to assure my friends here
that we have got the power to change the adaptations. The Government of
India Act with its adaptations is not entirely binding on us in the sense that
a change is not beyond our purview. If the House, on a reconsideration of
the matter, finds that certain adaptations ought to be changed, it would be
perfectly possible to undertake that provision.

The second question which my Honourable Friend Mr. Maitra put to
me was whether the unity of administration is likely to be affected
and there is likely to be a conflict in view of the fact that there may
be two offices, one President presiding over the Constituent Assembly
and secondly a Speaker presiding over the legislative body. What the
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Committee has said is that there is a theoretical possibility of conflict.
But I take it that there need not necessarily be a conflict. In practice,
it should be perfectly possible tor the two offices, the President and the
Speaker of the Assembly to work in union and to so arrange the timing of
the Constituent Assembly as well as the legislative body in perfect order
so that notwithstanding the fact that we have two offices, we need not be
afraid that there would necessarily be a conflict.

With regard to the third question, obviously, the arrangement that we are
making now for the purpose of converting the Constituent Assembly into a
legislative body, undoubtedly will be temporary. It would last so long 4s the
function of Constitution-making has not been completed. When the function
of Constitution-making is completed, obviously one or the other arrangement
would vanish and we shall then continue only to function as a legislature.

Mr. Naziruddin Ahmad : One more question. The Honourable member
has said that re-adaptation may be made by the House. Is it possible for the
Governor-General to make further adaptations ?

The Honourable Dr. B. R. Ambedkar : It is a question of law. This
House has power to change the adaptation.

Myr. Naziruddin Ahmad : I do not deny that. That question is whether
in the opinion of the Honourable member, the Governor-General can make
further adaptation.

The Honourable Dr. B. R. Ambedkar : He cannot, because he will have
to act on the advice of his Ministers.

Mr. Naziruddin Ahmad : Whether he can do so on the advice of his
Ministers ?

An Honourable Member: Is this a law court, or a cross examination.

The Honourable Dr. B. R. Ambedkar : I am not sure and I do not like
to give an offhand answer.
Mr. President : I think we have to put the motion clause by clause as
was suggested.
[Clause by Clause motions were adopted. Thereafter the resolution
as under was adopted.—Ed.]
Mr. President : The question is :

That the Resolution as a whole be adopted, namely:

“1. That with reference to the Motion by the Honourable Dr. B. R. Ambedkar
regarding the consideration of the Report on the functions of the Constituent
Assembly under the Indian Independence Act, it is hereby resolved that—

(1) The functions of the Assembly shall be—
(a) tocontinue and complete the work of Constitution-making which
commenced on the 9th December, 1946, and
(b) tofunction asthe Dominion Legislature until a Legislature under
the new Constitution comes into being.



